PENGANTAR
KEDALAM

HUKUM ADAT INDONESIA

(ringkasan isi kuliah)

oleh

M O H.

Dina W. Kariodimedjo
0818263350
dynajune@yahoo.com
dinawk@ugm.ac.id

FINTRODUCTION *
INTO
INDONESIAN ADAT LAW
(outline of a course of lectures) _

by

KOESNOE



CHAPTER I

ADAT and ADAT LAW.

1o GENERAL

Before considering various aspects of our subject,ffirst and fbréiﬁ'
most one question should be posed: What is ADAT? '

In the writings on Indonesian Adat law, prior to and after the
Second World War, very few authors focussed their attention on the above
question, In my opinion however, the answer to it is very important. Since
Adat law represents only one aspect of Adat (custom) as a whole, the answer
to the question what Adat is, will aid us in finding explanations for the
cases that may emerge from research in Adat law.

Therefore, the first thing we are going to discuss here is what Adat,
as accepted and felt in the Indonesian community, really is,

'

2. WHAT IS ADAT? 4

The word "ADAT" originates from the Arabic.4) But in the regional |
as well as in the Indonesian language the meaning of this term is not
unfamiliar anymore. In the.national as well as in regional langnages the
meaning of this term differs from its original Arabic meaning., In Indo-
nesia this word is often used by itself, but can also be used in compo—

sites, e.g. "adal — istiadat" or "adat - kebiasaan".,

What is the meaning of the word "adat" and its composites?
First of all we will state here the views given by some authors, to be
followed by our own, '

According to Snouck Huréronje; one should distinguish between the

meaning of Adat in the Malayan dialect and in Minangkabau dialect. For

the Malayan dialect he gave thg meaning of "adat-istiadat" as being "the

whole of human institutions",

In the Minangkabau dialect the composite is used to indicate a
deflnlte category. of institutions, as distinct from other categories
which are indicated with other kinds of composites (e.g. "adat nan
diadatkan" or "adat nan teradat") or other e}:pressions.5

Snouck Hurgronje warns us that the meaning of this word is fa£

from constant., To give an example: some hold that "adat istiadat" covers
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"the whole of the anciént laws and customy set up by the ancestors, as
distinet from what is set up by later generations and which is seen as
more amenable to change", while to others that composite means "not what
is given by i%éelf but what is determined by agreement (mufakat) and

which for this reason cannot claim the absolute respect of "adat sabana

. adat" (the true unalterable adat)". 6)

From Snouck Hurgronje's exposition the exact meaning of Adat is not
clear, Here that author only attempts to explain the meaning and the
sense of the word "Adat" in its relation to "istiadat" and "sabana
adat", | | |

Hazairin formulates "Adat" as being the "sediment of ethics in the
community'", 7) . ' '

Kusumadi Pudjosewojo has a different view, emphasizing upon "the '
moment'" when a certain conduct becomes Adat. Kusumadi says: "it is also
p0351b1e that at first a certain line of action was followed out of’
habit which, gradually instilled in the comnmunity concerned, gave a
feeling of propriety, and that finally this line of action has -become
Adat, w8)

The same author mentions the conditions for a certain conduct to

o

become custom,'and secondly for that custom based on a sense of proprlety,'
to ‘become considered compulsory.
In _my opinion, from the views stated on what Adat actually is,

Fazalrln is the only oneiwho has glven a clear cut formulation of what

"Adat is., He bases his definition upon ethics and thus to him Adat 13 a

' sedlment of ethlcs.

Before I come to my own view concerning the nature of Adat, first
I would like to examine some questions about: _ '
a. the varieties of Adat as known in some regions of in&onesia.
. b. material sphere éf validity.
The.answers to these two questions will later clarify the meaning of

what is called Adat by the various authors, cited above,

3. THE VARIETIES_OF ADAT

* What will be discussed here concerns only the varieties as found
in a few regions. This because, as far as T know, the most detalled dl—
visions are found in Minangkabau, and next to that among "the Sasak in
Lombok. The specification of Adat as known by the Minangkabau Adat experfa

falls into: 9) )



A. Adat sabana Adat

5. kb, dilichy H: not mabams Ak )
"Adat sabana Adat" can be explained as follows:

Acqprding to the Adat experts in Minangkabau, this type of Adat is ab-
solute; meaning thereby %hat it is of universal application, not subjecf

1)

of the "Adat sabana Adat" there are two views among Adat experts. One

to-time or place or individual discrimination.1 Regarding the content
hoids that "Adat sabana Adat" only consists of natural law and the othe;
holds that "Adat sabana Adat", besides being natural law, also covers the
laws of nature.12) |
About "Adat sabana Adat" not much is known yet by those who record
Adat law; therefore, a vast area of Adat law still needs to be explored.
In the Minangkabau "Adat which is not sabana Adat" is classified as. fol-
Jous: ')
. a. adat istiadat —— (custom in general)
" b, adat jang teradat — (specific custom)
c. adat jang diadatkan —- (custom by acceptance/declslon)

“Adat igstiadat" serves as a gu1de11ne for the commun1ty. It is not easy

14)

to change and it is observed throughout the area of Minangkabau.
"Adat jang teradat" as interpreted by the Adat experts is a certalﬁ :

A : ""Ilqn-ugrg
of’ behaviour, pra@tlsed and repeated in a certain case of Adat. Itﬁv i

15) J 4 ; h;

from place to place.
"Adat jang diadatkan" indicates a certain mode of behaviour which, becaust
of circumstance and development or passage of time, needs to be accepted
as Adat.16) .

Especially "Adat istiadat" is, according to the Mlnangkabau, a gulde-
line of life for the community and has to be known and understood by each
and every member of the community who has to observe it faithfully in fhe
day to day pursuits in life. '

Besides the threefold d1v1510n of "Adat which is not sabana adat'
mentioned above, there is also another specification: 1)
a. Adat djahiliah
b. Adat islamiah.

"Adat djahiliah" is the Adatjwhich is contrary to the sjariah of Islamic
réligion. This definition i made in order to indicate that, after_t@s;
agrival_of Islamic religion, Adat deriving from the ancestors, from fh@

8)

viewpoint of the Islamic teaching, is considered as damnation.



On the other hand, Adat which is based upon Islamic teaehing or which
is in accordance with the teaching of Islam, is called "Adat Islamiaﬁ" 19

This latter cla551flcat10n of Adat as explained above, as far as T
know, is not signfficant yet for the purpose of our study of Adat. This
classification is important only for studies regarding Adat change in
the Minangkabau community, I

A somewhaﬁ detailed classification of Adat can also be found in the
Sasak community of Lombok. The classification of Adat in this cage con-—
cerns rituals which are connected with a certain belief, According to
the Adat experts of this region ritualistic Adat can be classified into
three categories 1.e.:20)

a. Adat governing life (adat hidup)

b. Adat éoverning the month (adat bulan)

c. Adat governing death (adat mati)

"Adat hidup" governs activities to be undertalken by the commanity in g
dealing with'events of stages in a person's life. For instance, birth

and coming of age. \

”Adat bulan" comprises activities to be performed by the community at

the coming of months, which according to the belief of the oommunlty are
con31dered "auSplclous" or "unauspicious". In other words, months that
are conductive to happlness or those incurring bad luck in the community,
"Adat mati" covers activities dealing with the death of a member of the
community.

This' specification of Adat can be found only so far as it is rela—
ted to a certain belief. Adat governing other fields 13, in my opinion,
not classified and is only known as plain "Adat", without any further
qualification. | '

The Adat of Sasak - according to my investigations — makes a diffe-
refice between "adat" and "tjara”.21) In my opinion, however, -in this
context "Adat" means guideline, whereas "t jara" denotes the execution
of the guide-line.

The distinction between "adat" and "tjara" is also found in Java—
nese communities. But less clear is what "adat" in this context actually:
implies,

There are some who hold that "Adat" is a certain behaviour which is
.observed by the public at large and which is consistent and extant, from

anczent times up to the present; thus becoming established custom, There



dre others believing that "Adat" is the same as "habit" (kebiasaan) con-
nected to a certain situation., Others again interpret it as "guideline
of life'",
‘ "TJjara" generally denotes execution of a certain clear cut “éuide—
line"; it is a known procedure which is followed to translate a certain
guldellne" into reality,

In daily social intercourse various teims connected with the word
"Adat" are being used Qith many connotations which are far from clear.
Often a certain behaviour is called "adat istiadat", whereas the same
thing on an other occaglon, may be termed "adat kebiasaan", It is in
thls field that a deeper study should be made; since an accurate know-
ledge on what is really meant and felt by a certain community as being
"Adat" is very important in determining thu place and meaning of "Adat
law" as part of the whole body of Adat. |

4; THE MATERIAL SPHERE OF VALIDITY.

The influence of Adat on people liviug in a community governs all

" strata of life, such as the field of interrelationship between human

beings in general and that between the members of the community 'in par-—

ticular, the field of business-relationship as well as that of common

interest, of community structure, of ethics, of belief and religion ete.

All these merge into a peaceful and orderly rhythm of life. The force

or impulse which brings about such a condition on the Adat commun1ty is

due to this very "Adat" itself, _
There is’ haﬁdly .any sphere of life where Adat does not penetrate.zz'

Therefore, in a traditional community there is no aspect of life wh1ch

is not under its sway. -

5. THE FOUNDATTON ON WHICH ADAT FUNCTIONS TN THE COMMUNITY.

The functioning of Adat in a community by and large depends upon
a delicate feeling of harmony among its members which leads to a stroﬁg
effort of the community members to maintain accurately the execution of.
the prevailing ethical code. This renders in daily life the feeling of
shame (malu), and the fear of caﬁsing disgrace or "siriq": the basisjfor
the functioning of Adat. In a traditional community great care is ‘taken.
to cause no embarrasment or disgrace or "siriq". This has become a very

strong pattern, taught by pafents to their children unceasingly.



"Loosing face" is an event or a situation which is strongly felt as a
mést upsetting experience by the traditional community.23)

'Therefore, a delicate ethical feeling is considered to be of utmost
importance wherever '"the feeling of shame" may become involved. Thus, the
traditiﬁnal way of upbringing stresses the cultivation of this sensitivi-
ty.24) .

Besides fhe“%bove teaching, which is not based upon coercion, there
are also Adat institutions which, as they developed recently, are not |
averse from the use of coercion to enforce the Adat. This is to presarvé
‘and to protect the Adat which is i?tricately bound up with the quiet and.
25

order of the'society as a whole.

6. CONCLUSION.

The conslusion then as to what Adat is — as derived from the above
observations = is: Adat is the whole body of teachings and their obser-
vance which governs the way of life of the Indonesian people and whiohf
has emerged from the people's conceptions of man and world. |

In this connection "Adat" is the "path of life" of the Indonesgian

people, welling up from its sense of:ethics. i

As a path of life in the community the experts classify Adat into:zf

1. Adat comprising all institutions that are interrelated, thus re-
sembling a chain of prescriptions.

‘2, Adat in the form of regulations and special directives to observe
a certain rule in the institution concerned.

3. All what is meant to interpret, or Lo make provisions for gaps in
ad 1, and ad 2. SO

These distinctions can Be named as follows:

a. "adat istiadat"iwhich refers to the set of series of the Adat
institutions asla whole.

b. "adat jang teradat" which refers to a particular obsefvance of
the Adat institutions according to time, place.and circumstance.

c. "adat jang diadatkan" covering the decisions of the Adat function
ries, wherever "adat istiadat" or "adat jang teradat" do not, or

do obscurely make provisions for a given case.
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T. ADAT LAW.

I

Does what is commonly called "Adat law" exist?

Adat has many aspects, such as regarding morals, correctness,jhe-q
lief or religion etc, Therefore, the question should rather be formula-
ted thus: "Is there in Adat also an aspect of law?"

'The answer to this question depends upon the answer to the qu;stion:
"what is law?",
: Western scholars at the beginning looked upon this aspect by basing

their opinion upon the teaching and definition of law commonly accepted

27)
28)

introduced by Snouck Hufgronje, and later on adopted by van Vgllenhoven,

in the western world.

They coined a notion which is known as "Adat law". This notion was

8. WHAT IS ADAT LAW?

Since the time of wvan Véllenhoﬁen until now the answer to thiﬁ .
question is in a state of continuous flux.

Western scholars have paved the way to select which part of "Adat"
can be accepted as "Adat law".

To decide which part of "Adat" can be {ziven the name of "Law", van
‘Vollenhoven considers the existence of sanction in its widest sense as
the criterion.29)

n “According to Ter Haar, only Adat which is expressed in the deci-
sions of Adat legal functionaries can be accepted as ”Law".3o)

What is the opinion of the Indonesian scholars themselves?

Only some of them will be quoted below: B

Kusumadi Pudqosewojo made a distinction between Adat I%W in the
Dutch law systém'%"ﬁdatrecht") and Adat law as it occurs in the law
system of Independent Indonesia since 1945 ("Hukum Adat"). That author's
opinion is that the Dutch "Adatrecht", as created by van Vollenhoven,
has been abolished. On the other hand, Kusumadi Pud josewojo takes the
same stand as Ter Haar in that Adat law the Adat which is enforced by

31)

For Supomo the decision whether a certain Adat can be considered

Adat functionaries in their decisions.

as law depends upon the traditional feeling of law and as such it is a.

living law that has -hecome manifest for the people.32)



Djojodigoeno states that in defining Adat law one should distinguish

a formal and a material definition. Adat law in its formal sense is all
law which is not derived from written law. In its material sense, Adat

law is essentially norms which can be concluded from certain sources
and.;hich emerge directly (as expression of Indonesian culture, i.e.) as
expression of the sense of justice in business-like (as against emotio-
.nal) social relations., The sources, referred to above, are divided in two
categories: authority of the goverhment or its agencies and authority

of the people itselﬁ. Decisions of legal functionaries are the chief ex;
pression of the former category, whereas the customary behaviour of the
people itself, in business-like social interrelations, is predominant in !
the latter category.33) _

" What is called "Adat law" has in my opinion existed since antiquity.
Only it's being severed from "Adat" and the attachment of the word.'law"
is a recent phenomenon. -
' For a clear definition of Adat law, we distinguish first the mate-
rial definition and the formal definition.

In its material sense, by Adat law I understand that part of Adat
which is the direct expression of the sense of justice (keadllan) and
propriety (kepatutan) of the people with regard to social relations. 34)

Here, four things have to be investigated in the first place:

1. what is Adat

2. how is the content of the sense of justice and propriety

. 3, how are their manifestations )

‘4. which part of Adat is related to the sphere of social relations,
In its formal sense, Addh law can be defined as the part of Adat whlch
is manifested in the wholc of institutions, rules and decisions abou@
social relations which are accepted by the adat community concerned as

ordering their society.

9. THE POSITION OF ADAT LAW IN ADAT.

“"Adat" governs all séheres of life. "Adaf law" is only a part of
"Adat" i.e. that part which reflects the sense of what is just (adil)
and broper (patut) in the field of social relations. Adat law is there-
fdre;situated in that porfion of Adat which settles only problems of =

social relations in the light of justice and propriety.



